
P a g e  | 1 

 

 

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
 

SESSIONS CASE NO.  :-   131 OF 2016 
             (Under Section 376 of the IPC, arising  
                                                            out of GR   Case No 171 of 2014) 
 

 

Present     :-  Sri Ashok Kumar Borah, AJS 
      Sessions Judge,  

Sonitpur, Tezpur. 
 

Prosecutor     :- State of Assam 
 
       -Vs- 
 
Accused    :-  Md Saddam Ali @ Hussain, 
      S/o Md Kasem Ali, 
      Vill- Rupkuria, 
      P.S. – Tezpur, 
      Dist- Sonitpur. 
 
Date of framing charge  :- 13-06-2016 
 
Date of Recording Evidence   :-  08-12-2016,19-01-2017, 
       06-02-2017,02-03-2017, 
       08-05-2017,24-08-2017. 
 
Date of examination of accused u/s  :-  13-11-2017 
313 of Cr.P.C. 
 
Date of Argument    :-  23-11-2017 
 
Date of Judgment    :-  07-12-2017. 
 
Counsel of the Prosecution  :-  Mr Munindra Ch Baruah,  
      Public Proecutor, 
      Sonitpur. 
 
Counsel for Accused   :-  Mr B Borthakur, Advocate.   
    

 

 

 

 

 

 



P a g e  | 2 

 

 

J U D G M E N T 

 

1.   In this case accused Saddam Ali is put for trial for the allegation of 

charge under Section 376 of the IPC. 

 

2.   The factual matrix according to the FIR in brief is that on or about 

5.00 PM of 15-01-2014, while the informant along with her sister return to her own 

house from the house of their elder brother situated at Holeswar, accused Saddam 

Ali and Harun Ali restrained them and forcefully took them to their cycle with intent 

to take them into their house. But, on the half of the way, one of the accused 

dropped down the informant’s sister at Jakhalani in the house of her elder sister and 

accused Saddam Hussain took her with intend to take her to his home. But, on the 

way she has been committed rape by the said accused. After arrival of home, she 

informed the matter to her mother and uncle. The accused has threatened her not 

disclose this matter to any other person. Hence, this prosecution case.  

 

3.   The ejahar was filed by the informant Babli Horo on 18-01-2014 

before the I/C Salonibari Police Out Post.  

 

4.   On receipt of the ejahar, I/C Salonibari Out post by giving GD Entry No 

449 dated 18-01-2014 and forwarded the same to O/C, Tezpur Police Station. 

Accordingly, O/C, Tezpur Police Station registered the case vide Tezpur Police Station 

Case No 73/14 under Section 376/506/34 of IPC. After completion of investigation, 

O/C, Tezpur Police Station sent up the case against the accused Saddam Ali under 

Section 376/506 of IPC for trial.   

 

4.   On being appeared the accused before this Court, after hearing both 

the parties, charge framed under Section 376 of IPC. Particulars of the charges were 

read over, explained to the accused to which he pleaded not guilty and claimed to be 

tried.  

5.   To substantiate the case, prosecution examined as many as eight 

numbers of witnesses.  

 

6.   After completion of prosecution evidence, accused was examined 

under Section 313 of CrPC. All the allegations made against the accused and 
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evidence appears against the accused put before him for his explanation where he 

denied the allegations and declined to give defence evidence.  

 

7.   I have also heard argument put forward by the learned Counsel for 

both the sides.  

 

8.   The point for decision in this case is that –  

 

(1) “Whether on 18-01-2014, the accused 
committed rape on Miss “X” and thereby 
committed an offence punishable under Section 
376 of the IPC? 

 

Reasons, Decisions and reason for decision: 

 

9.   To arrive at the judicial decision, let me appreciate the evidences on 

record. 

 

10.   PW1 Miss Maina Horo deposed that she knows the accused Saddam. 

Victim “X” is her younger sister. The incident occurred about three years ago. On that 

day, at about 12 noon she along with victim went to the house of their brother 

Jaguwa at Holeswar. On the way accused Saddam and Harun threatened them to 

accompany in their bicycles, otherwise they threatened to kill them. Then, she sat in 

the cycle of Harun and her sister “X” sat in the cycle of accused Saddam. They took 

them towards Balipara and accused Harun took her to her cousin sister’s house at 

Jogaloni. Her sister/victim was taken by the accused Saddam to an unknown place. 

She stayed on that night at her cousin sister’s house at Jogaloni. In the morning, 

when she met her sister at her house, her sister told her that Saddam took her to a 

jungle by gagging her mouth, committed misdeed upon her.  

 

  In cross-examination she stated that accused Saddam and Harun are 

her neighbour. Saddam and Harun are not aware that they have been to go to their 

brother’s house. After about 5 to 10 minutes, they followed them. On the way they 

met them at Holeswar near a shop. At that time, the shop was closed. They 

threatened them to sit in their cycles. After having dinner, she slept there, but, she 

did not inform to any of the family members of her cousin sister. Next day, when she 
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asked her sister “X” who has dropped her, she stated that the brother of the accused 

Saddam dropped her at home.  

 

11.  PW2, Smti Silbina Horo deposed that she knows accused Saddam who 

belong to their village. Victim is her daughter. The incident occurred about three 

years ago. At the time of the incident, the age of her daughter “X” was 15 years. On 

that day, there was a Bihu. So, her both daughters went to the house of her son 

Jaguwa at Holeswar. “X” returned home at about 10 PM at night. On arrival she 

became fainted and she was bleeding. After pouring water on her head she regained 

senses. While she asked about Maina, “X” stated that she has been to her sister’s 

house. She also stated that accused Saddam took her towards Kherbari. She 

reported her that accused Saddam forcefully rape her and she by somehow escaped 

and reached the house. Otherwise, she would have been died on that day. After two 

days, her daughter filed ejahar before the police station. She was medically 

examined and her statement was recorded in the Court. After the incident, as the 

accused and the father of the accused threatened them, therefore, ejahar has been 

lodged in delay. Then they filed the ejahar. 

  In cross-examination she stated that Saddam is her adjacent 

neighbour. Harun resided at a little distance from their house. One person has 

dropped her daughter, but, she has not seen that person. At the time of leaving her 

house, her daughters “X” and Maina obtaining permission from her. They came out 

from her house at about 10 AM. They went there on foot. Saddam used to visit their 

house quite off and on. In earlier Harun also visited their home but, from the day of 

incident, he did not visit their home.  

 

12.   PW3, the victim Miss “X” stated that at the time of incident, there was 

a Puja. She went to the house of her elder brother Joguwa situated at Holeswar on 

foot at about 10 AM. At about 12 O’clock she and her sister Maina while returning to 

the home on foot, they meet accused Saddam Ali and another one(unknown) at 

Holeswar Tiniali. They requested them to sit in their cycle. Initially, though they 

denied, but, after repeated request, they agreed. Accordingly, she seated in the cycle 

of accused Saddam and her sister Maina seated in the cycle of another 

person(named not known). The said persons took her sister-Maina to her cousin 

sister’s house at Jugoloni village. But, she was taken by Saddam Hussain towards the 

sugarcane field. At the sugarcane field, accused Saddam halted for a while 
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pretending to urinate. Then she was forcibly taken towards sugarcane field. Accused 

tore her clothes and forcibly raped her. She raised alarm and on hearing her alarm, 

two persons came to her who were travelling in a bike, then accused Saddan fled 

away. They took her initially to their house and then about 7 O’clock in the night she 

went to her home. After arrival at the home, she became senseless and while her 

mother treated her by pouring water, she regained her senses. While her mother 

asked her about her sister, then she narrated the whole story. She was bleeding. The 

wearing apparels were wetted with blood. In the next morning, she along with her 

brother Jaguwa, sister-in-law and her mother went to the house of accused Saddam. 

They scolded Saddam. After that the accused and his family members threatened 

not to file any case. After 2/3 days of cool thinking, they filed the ejahar before 

Salonibari Police Out Post. As per her dictation, the scribe has written the ejahar 

where she put thumb impression. After filing the ejahar, she was medically examined 

and her statement was recorded through Magistrate.  

 

   Though she has been exposed to long cross-examination, the 

evidence as to at the relevant time while she along with her sister Maina returned to 

their house, they met accused and other one person at Holeswar Tinali, they 

requested them to sit in their cycles, they initially refused to sit in their cycles, but 

ultimately, seated in the cycle of the accused Saddam and her sister seated in the 

cycle other person, but, she was forcibly taken to sugarcane field by accused 

Saddam where she was forcibly rape, on hearing her alarm, two persons travelling in 

a bike, came to her and on being seen them, accused Saddam fled away, the said 

two persons took her to their house, then about 7 PM, she went to her own house 

and narrated the whole incident to her mother and father has remained 

unchallenged. 

 

13.   PW4 Sri Nania Bhengra stated before the Court that he was heard 

from the villagers that victim”X” was raped by Saddam, but, he did not meet the 

victim. Then, he turned hostile.  

 

14.     PW5 Sri Lakhi Prasad Kachari deposed that on 10-04-2014 he was 

posted at Salonibari Out Post under Tezpur PS as Incharge. He has received the case 

record of Tezpur PS 73/14 under Section 376/506/34 of IPC. He has perused the 

case diary and he came to know that the statement of the victim has not been 
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recorded under Section 164 CrPC. Accordingly, he has sent the victim to record her 

statement under Section 164 CrPC. He also found that the accused Saddam Hussain 

is absconder. On search Saddam was not found and charge sheet was filed against 

him under Section 376/506 of the IPC, showing him as absconder. Ext.1 is the 

charge sheet and Ext. 1(1) is her signature.  

 

   In cross-examination he stated that on the basis of investigation of 

earlier IO, he has submitted the charge sheet against the accused 276/506 of the 

IPC without proper investigation.  

 

15.   PW6 Sri Akon Sarmah, the IO investigated the case stated before the 

Court that on 19-01-2014, she was posted at Salonibari Out Post as ASI of police. On 

that day the then i/C Salonibari Out Post after giving GD Entry No. 449 dated 18-01-

2014 send the original ejahar to Tezpur PS and he was entrusted for initial 

investigation. On receipt of ejahar OC, Tezpur PS registered a case vide Tezpur PS 

case Bi 73/14 under Section 376/506/34 of the IPC. After completion of 

investigation, he hand over the case record to the then I/C of Salonibari Out Post. 

Ext.2 is the ejahar and Ext.2(1) is the signature of the then I/C Salonibari Out Post 

Sri D Kalita. Ext. 2(2) is the signature of the then OC, Tezpur PS Horin Deka. During 

investigation he recorded the statement of victim, prepared sketch map. Ext.3 is the 

sketch map and Ext. 3(1) is his signature. He also sent the victim for medical 

examination and also sent her before the Court for recording her statement under 

Section 164 of the CrPC. He confirmed the statement of witness Nania Bhenga made 

before him during investigation that “on last 15-01-2014, the two girls came toward 

home from the Holeswar, they met Saddam and Harun. They took both of them in 

their respective cycle.  Harun took Maina into the cycle and dropped down her at her 

sister’s house. But, Saddam, took victim towards the sugarcane cultivation of 

Balipara and there he forcibly committed rape on her. Ext.4  is the GR case No 171 of 

14 , Ext.4(1) is the statement of witness Nania Bhengra abd Ext. 4(2) is his 

signature.  

   The IO admitted in the cross-examination that, according to sketch 

map, the incident took place at thatch field and at the side of the thatch field there 

was sugarcane cultivation.  

 

16.   PW7 Smti M Sharma stated that on 21-10-2014, she was working as 
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Judicial Magistrate, 1st class, Tezpur and on that day she recorded the statement of 

victim Miss “X” in her court chamber in reference to GR Case No 171/14. The victim 

made statement voluntarily. After recording her statement, she has read over to her 

and on being satisfied, she put hr thumb impression thereon, which is endorsed in 

presence of her. Ext.4 is the order of the learned CJM, Sonitpur, Tezpur and Ext. 4(1) 

is the signature of the then learned CJM,Sonitpur, Tezpur. Ext,4(2) is her order and 

Ext.4(3) is her signature. Ext. 4(4) is her order and Ext. 4(5) is her signature. Ext.5 is 

the statement of the victim recorded by her and Ext. 5(1) to Ext.5(5) are the thumb 

impression of the victim Miss “X”.  

 

17.   PW8 Dr Ila Rajkhowa is the medical officer who examined the victim 

stated that on 18-01-2014 she was posted as Sr M & HO in KCH, Tezpur and on that 

day, at about 1.30 PM in the in the emergency outdoor, labour room complex of KCH, 

Tezpur, she examined Miss “X” of village Rupkuria, PS Tezpur, in reference to 

Salonibari Police Out Post GDE NO. 449/2014 dated 18-01-2014, on being escorted 

and identified by Woman Home Guard Hemi Pataingia of Tezpur PS in presence of 

GNM Mrs. Manika Dutta.  On examination she found the following: 

   Identification mark – one black mole in the left cheek.  

  Height – 149 cm., Weight – 40 Kg. 

  LMP- 14-01-2014.  

  During examination period her menstrual cycle was running with 

regular flow.  

General Examination: 

  She was average built, neat and tidy. Her gait is normal. Secondary 

sexual characters are well developed. Axillary and pubic hair were well developed. 

Vulva and vagina were developed. There is no injury mark in her body as well as in 

private part.  

  

Investigation given to be done:- 

1. Vaginal smear examination – cannot be given since examination period 

her menstrual period is running so PV is neglected. 

 PV examination cannot be done.  

2. Urine for HCG test given to be done. 

3. X-ray of wrist joint, elbow joint and iliac crest given.  

4. Sonography of pelvis given to be done.  
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Reports: 

1. Vaginal smear - since PV neglected as her menstrual cycle was running on 

.  

2. Urine for HCG test-  Patient has not done so it is not found. 

3. X-ray of wrist joint, elbow joint and iliac crest-  

 (i) Epiphysis of lowers end of radius and ulna appears not fused yet. 

Approximate age of fusion is 18 to 20 years.   

  From X-ray Age of the person under investigation is appears to be 

above 16 years and below 25 years.      

 Done at KCH, Tezpur.    

Ultra Sonography of pelvis – the uterus is retroverted and is normal in size, shape 

and outlines. Measures 7.2 x 4.3 x 3.3 cms in length, breadth and thickness. The 

myometrium is of normal echotexure without any focal lesion. Andemetrium 

measures 7.9 mm in thickness having normal echogenicity.     

No gestational sac or product of conception is seen in the uterine 

cavity.   

Ovaries : 

Right ovary measures 23 x 24 mm in size 

Left ovary measures 22 x 18 mm in size.    

 No evidence of any other cystic or solid lesion is seen in the ovaries.  

No mass lesion is seen in the pelvis. No abnormal fluid collection is seen in 

the peritoneal cavity and in the POD. 

 

OPINION:  

1. There is no sign of recent sexual interest at the time of 

examination.  

2. Age of the victim girl is above 16 years and below 25 years.  

3. There is no injury marks present on her body as well as on her 

private parts.  

Ext. 6 is the Medical report and Ext. 6(1) is my signature.  Ext. 7 is the USG of pelvis 

with films and Ext. 7(1) is the signature of Dr. P.K. Barrman, Radiologist of Assam X-

ray Clinic and Laboratory, Tezpur. Ext. 8 is the advice slip and Ext. 8(1) is my 

signature. Ext. 9 is the X-Ray report of KCH, Tezpur and Ext. 9(1) is the signature of 

Radiologist.   
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18.  These much is the evidence of prosecution.  

 

19.   Defence plea is of total denial while his statements are recorded under 

Section 313 of the CrPC.  

 

20.   I have also heard the learned Counsel for both the sides.  

 

21.   The learned Counsel for the accused submitted that FIR does not 

reveal any explanation as to the delay in filing the same. Besides, the complainant 

filed this case upon the accused on enmity as it is impossible to take such incident in 

the said broad day light. Besides, even if such incident is took place, it was done by 

accused with the consent of the victim or at the invitation of the victim. Hence, 

accused is required to be acquitted.  

 

22.   Per contra, learned Public Prosecutor submitted that prosecution has 

ably proved all the ingredients of alleged offence. Hence, it requires to be convicted 

under the charged sections.   

 

23.   Keeping in view the argument advanced by the learned Counsel for 

both the parties, I am going to dispose the case as follows.  

 

24.   A careful perusal of the whole case record including the evidence it 

appears that complainant has filed ejahar on 18-01-2014 while the alleged incident 

took place on 15-01-2014. The FIR was lodged by the complainant after 3 days of 

the incident. Mere delay in filing the FIR is no ground to doubt the case of 

prosecution that the evidence given by informant should not be accepted. There may 

be various reasons for filing a complaint after some delay in such type of incident. 

The prosecutrix being a woman of tradition bound non permissive society would be 

extremely reluctant even to admit that any incident which is likely to reflect on her 

chastity had ever occurred. So, she would be conscious of the danger of being 

ostracized by the society or being looked down by the society including by her own 

family members, relatives she would have face the risk of losing the love and respect 

of her own family members, near relatives. Besides, in the last portion of the ejahar 

stated that after about two hours of her arrival of victim at their house, the family 

member of the accused came to their house, threatened them not to lodge any 
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ejahar. So, she might be worrying about her future, she might have been frightened 

and may be in traumatic state of mind. Under such circumstances, the filing of 

ejahar in three days delay in considering the gravity of the alleged offence in the 

present case is justified ground. As such, I cannot agree with the learned Counsel for 

the accused.  

 

25.   Learned Counsel for accused submitted that the ejahar does not bear 

the details outline of the incident. In fact, the ejahar filed by the complainant bears 

the details outline of the incident, so, it cannot be ruled out that the FIR does not 

reveal the allegation of offence.  

 

26.   It has been held in Nishar Ali –vs- State of UP that –  

 

“The FIR is not a substantive piece of evidence, it can only be 
used for the purposes of contradicting and discrediting a witness 
under S. 145 of the Evidence Act.” 

 
27.    Here in the present case one may raise a question that there is only 

one witness i.e. the victim who is the complainant. So, the question of false 

implication of accused may be arisen.  

 

28.   It has been stated in the catena of judgment that the main evidence 

in all such cases is that of the victim herself. In practice a conviction on rape almost 

entirely depends on the credibility of the woman so called it if the essential 

ingredients are concerned the other evidence being merely corroborative e. It is not 

necessary that there should be independent corroboration of every material 

circumstance in the sense that the independent evidence in the case, apart from the 

testimony of complainant should in itself be sufficient to sustain conviction. All that is 

required is that there must be additional evidence rendering it probable that the 

story of the complainant is true and that is reasonably safe upon it.  

 

29.   Here in the present case the accused took the complainant/victim 

forcibly in a cycle with intent to drop down her house, but, on the way to her house, 

while they reached near a place where there is a sugarcane field, accused on the 

pretext of discharging urinate came down from cycle, suddenly took the victim in to 

a place near the sugarcane field and committed rape on her. So, it would be futile to 



P a g e  | 11 

 

 

expect other independent person as witness for the prosecution.   

 

30.   A careful perusal of the whole case record including the statement of 

witnesses, it appears that the informant has filed the ejahar after three days of the 

day of incident. The FIR clearly reveals that after arrival of the complainant at her 

home, the family members of the accused came to her house, threatened her in dire 

consequence if she lodge the ejahar. The complainant as PW3 vividly described the 

whole story before the Court. Her evidence is tallied with the contents of the ejahar 

and also corroborated with the statement under Section 164 CrPC and statement 

under Section 161 CrPC. Though, she has been exposed to long cross-examination, 

but, the evidence as to at the relevant time while she and her sister returned from 

her brother’s house, met the accused along with other one persons, they asked them 

to sit in their cycle, though initially they refused to seat, but, ultimately they seated 

in the cycle, on the way to home, accused on the pretext of nature’s call, come down 

from the cycle, suddenly, took victim towards near the sugarcane field and there he 

committed misdeed to her, remained unchallenged. There is no any evidence that 

the victim/complainant has any enmity with the accused or the victim/complainant 

willingly takes part in such type of hatred act. Another circumstance is that 

immediately after the incident accused Saddam Hussain was absconded. Even at the 

time of filing charge sheet, the IO could not be able to arrest the accused. While his 

statement was recorded under Section 313 CrPC, he nowhere explained about the 

cause of his absconding of the incident.  

 

31.   In the recent case, Dilip Saikia Vs State of Assam, reported in 

2001(1) GLJ 14 held that –  

“Since the evidence of PW2 and 3 are cogent, natural, truthful, 
reliable and confidence inspiring. Regarding the medical evidence it 
must be noted that the victim woman is a married woman with three 
children. It is not expected that in such case of rape on a married 
woman there should be a mark of violence or injury of a person 
unlike the married woman or maintain who are not habituated in 
sexual intercourse. Therefore, the evidence that there is no sign of 
rape and violence on the person of the victim woman did not effect in 
any manner the credibility of the evidence of victim woman whose 
evidence have been otherwise found cogent and reliable being 
corroborated by PW3.” 

 

32.   In the present case, it appears that the victim – PW3 supported by her 

statement under Section 161 & 164 CrPC and also corroborated with FIR. There is 
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nothing to disbelieve upon the aforesaid statement. So, her evidence is cogent, 

natural, truthful and reliable. So, merely because there is no any injury mark on her 

private part or body it cannot be presumed that she has not been committed any act 

whereby accused outrage the modesty of the said unmarried girl. The evidence of 

MO i.e. there is not sign of rape and no injury on her private parts or body did not 

affect any manner the credibility of the victim whose evidence has been otherwise 

cogent, reliable being corroborated by other material evidence.  

 

33.   Now we are to see how far the prosecution has able to prove the 

alleged charge under Section 376 of the IPC. 

 

34.   The law is that in a case of rape, the onus is always on the 

prosecution to prove affirmatively each ingredient of the offence it seeks to establish 

and such onus never shifted. The main evidence in all such case is that of the victim 

herself. In practice a conviction for rape almost entirely depend on the credibility of 

the woman, so far as the essential ingredients are concerned, the other evidence 

being merely corroborative. It is not necessary that there should be independent 

corroboration of every material circumstance in the scene that the independent 

evidence in the case, apart from the testimony of the complainant, should in itself be 

sufficient to sustain conviction. All that required is that there must be some 

additional evidence rendering it probable that the story of the complainant is true 

and that is reasonably safe to act upon it. 

 

35.   In the present case, it appears that the victim - PW3 proved that the 

accused at the relevant time forcibly took her towards sugarcane field and 

committed misdeed to her. Accused threatened her not to lodge any complaint to the 

police otherwise threatened to kill her. So, she did not lodge the ejahar on that very 

day. As already stated that, her statement made before the Court, corroborated her 

statement made under Section 164 CrPC and 161 CrPC. Taking of the victim by the 

accused on the way to her home is supported by her sister PW1 who has 

accompanied her. Despite vigorous cross-examination, taking of complainant/victim 

by the accused and thereafter committed misdeed to victim has remained unshaken. 

Besides, on arrival of the prosecutrix of her home, she narrated the whole incident to 

her father and mother, that accused has committed rape on her. PW2, the mother of 

the victim supported the evidence of victim-PW3. But, in fact the unrebuttal evidence 
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is that accused took victim forcefully towards a place near sugarcane field and 

committed misdeed to her. There is ample evidence as because committed misdeed 

to her with intent to outrage her modesty. But, in this circumstances whether it is 

lawful to convict the accused under Section 376 of the IPC.  

 

36.   In this connection, I may cited a case law viz Aliul Rahman Vs 

State of Assam, reported in (2005)3, GLR 581, where it has been held in Para 14 

that –  

  “Indian Penal Code, 1860, Section 376 – Rape – Failure of the 
prosecution to prove that the appellant committed the offence within the 
meaning of Section 375. To constitute the offence of rape, the 
penetration of male organ of generation into the vagina of a victim is 
necessary and such penetration may even be of a slightest degree. In 
the instant case, there is absolutely no evidence about the penetration 
of the male organ of accused and prosecutrix has not stated anything 
about having any sexual intercourse by the accused. As such positive 
statement has not been made by the prosecutrix in her evidence the 
court of the purpose of ascertaining whether there is any other evidence 
to prove the offence of rape has scrutinized the evidence of PW2, 
Ragina, who was informed by PW2 as well as the evidence of the doctor 
who medically examined the prosecutrix. As discussed above neither the 
PW2 nor the PW1 has stated anything about the penetration of male 
organ of generation by the accused into the vagina of the prosecutrix. 
What they have stated is that the accused did some bad thing with the 
prosecutrix, without explaining any further. This position has led m to 
scrutinize the evidence of the doctor PW5. The doctor has also deposed 
before the Court that he did not find any injury in any part of the 
prosecutrix including the thigh, vagina, breast, or face and he did not 
find any evidence of rape. Taking into account the evidence of the 
prosecution witnesses, it cannot, therefore,  be held that the accused 
appellant has committed offence under Section 375 of the IPC as the 
prosecution has failed to prove that the accused committed any rape 
within the meaning of Section 375 of IPC.” 
 

 

37.   In the instant case, prosecutrix nowhere stated about the penetration 

of male organ by the accused into the female organ of the victim. Besides, the victim 

in her cross-examination herself admitted that she does not know what is “sexual 

intercourse”. She knows that rape means “Beya Kam”. Besides, the medical evidence 

shows no any injury upon the body or private parts of the victim which ordinarily 

expected in case of forceful rape.   

 

38.   In this situation, I may cited a case law i.e. Narayan Vs State  of 

MP reported in 2003 Crl LJ, 2002(4) where it has been held that –  
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“ Looking to the FIR, statements of the prosecutrix and the statement 
of Ganpat (PW2), Laxman (PW3) and Raghavram(PW5) it appears that 
the same incident had taken place because all these witnesses had not 
axe to grind against the appellant. It appears that the prosecutrix and 
her two companion Ganpat(PW2) and Laxman(PW3) were sitting by 
the inside of the road near agriculture field. Thereafter, appellant came 
there and outraged the modesty of the prosecutrix. In view of the fact 
that prosecutrix has now here stated about the penetration of male 
organ by the appellant into female organ of the prosecutrix. Thus, on 
the evaluation of the evidence available on record, utmost the offence 
of outraging the modesty of the prosecutrix punishable under Section 
354 of IPC would be made out.” 
 

39.   So, considering the facts and circumstances of the present case, it is 

held that no doubt there was an incident took place where the accused outrage the 

modesty of the victim. Therefore, I convict the accused under Section 354  of the 

IPC.  

 

40.   Accused is heard on the point of sentence, where he praying for 

leniency stating that he is only the bread earner of his family having children. 

Besides, he has been in custody for a long period. 

 

41.   Considering the facts and circumstances, leading to commission of 

crime committed by accused Saddam Ali, I am not resort to give the benefit of 

provision o f Probation of Offenders Act to the accused person. If the beneficial 

provisions of the probation of offenders Act is given to offender like one punishable 

under Section 354 of IPC for outraging modesty of grown up woman, it would not 

only encourage the escalation of such crime but also would became difficult to check 

or arrest of perpetrator of those crime and imperil the modesty of several innocent 

girls.   

 

42.   Accordingly, in considering the age, antecedents and circumstances 

leading to commission of crime, I sentenced the accused Md Saddam Ali @ Hussain 

with Simple Imprisonment for one year and also to pay a fine of Rs.5,000/-, i/d to SI 

for another one month for the offence under Section 354 of the IPC. 

 

43.   The accused/convict is put to prison to serve the sentence. The period 

of detention of the accused during investigation, enquiry or trial, if any, be set off 
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against the substantive sentence of imprisonment under Section 428 of the CrPC. 

 

44.   As per provision of Section 357-A of the CrPC, victim’s compensation is 

permissible in law. After going through the statement of witnesses on record, I think 

that victim is entitled to get the compensation. To mitigation mental agony and 

trauma suffered by the victim an amount of Rs.20,000/- is awarded as 

compensation.  

 

45.   Learned Secretary, District Legal Service Authority, Sonitpur, Tezpur be 

asked to give the compensation to the victim after proper verification.  

 

46.   Let a copy of judgment and order be furnished to the convict free of 

cost.  

 

47.   Another copy of judgment and order be sent to the learned District 

Magistrate, Sonitpur, Tezpur as per provision of Section 365 of CrPC.  

 

48.   Send back the GR Case Record being No 171/14 along with a copy of 

this order to the learned committal Court.  

 

   Given under my Hand and Seal of this Court on this the 7th day of 

December, 2017.  

  
(A. K. Borah) 

                   Sessions Judge, 
                                  Sonitpur,Tezpur. 
Dictated and corrected by me. 
 
  
     (A. K. Borah) 
     Sessions Judge,                     
             Sonitpur,Tezpur. 
 
 
Dictation taken and transcribed by me: 
 
 
Smt. Pori Das, Steno. 
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A N N E X U R E 

 
 

Witnesses examined by the prosecution: 
 
 
1.PW1 – Miss Maina Horo 
2.PW2 – Smti Silbina Horo  
3.PW3 – Miss “X”(victim/complainant) 
4.PW4 – Sri Nania Bhengra 
5.PW5 – Sri Lakhi Prasad Kachari 
6.PW6 – Sri Akon Sarmah 
7.PW7 – Smti M Sarmah &  
8.PW8 – Dr Ila Rajkhowa. 
 
 
Documents exhibited by the prosecution: 
 
 

1. Ext. 1 : Charge sheet, 
2. Ext. 2 : Ejahar, 
3. Ext. 3 : Sketch map, 
4. Ext. 4 : Statement of witness Nania Bhengra, 
5. Ext. 5 : Statement of victim under Section 164 of CrPC 
6. Ext. 6 : Medical report, 
7. Ext. 7 : USG of pelvis, 
8. Ext. 8 : Advice slip, 
9. Ext. 9 : X-ray report. 

 
 

Witnesses examined by defence:  
 
Nil 

 

 

 

 
                                                                                 (A. K. Borah) 
                                          Sessions  Judge,                   
                                Sonitpur,Tezpur. 
  


